STATE OF FLORI DA
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JOANNE HILTY,
Peti tioner,
VS. Case No. 06-4762
LEE COUNTY GOVERNMENT,
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on February 1 and 2, 2007, in Fort Myers, Florida, before
Susan B. Harrell, a designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Ann Poe Angel, Esquire
Angel & Angel, P.A
1617 Hendry Street, Suite 405
Fort Myers, Florida 33901-2951

For Respondent: Andrea R Fraser, Esquire
Jack N. Peterson, Esquire
Lee County Attorney's Ofice
Post O fice Box 398
Fort Myers, Florida 33902-0398

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent

di scrim nated agai nst Petitioner based on her age, and whether



Respondent retaliated against Petitioner for reporting the
al | eged age di scrimnation.

PRELI M NARY STATEMENT

Petitioner, Joanne Hlty (Ms. Hlty), filed a charge of
discrimnation with the Florida Comm ssion on Human Rel ati ons
(Conmmi ssion) alleging that Respondent, Lee County Gover nment
(Lee County), had discrimnated agai nst her based on her age and
had taken retaliatory actions against her. On Cctober 17, 2006,
t he Comm ssion issued a Notice of Determ nation: No Cause,
determ ning that there was no reasonabl e cause to believe that
an unl awful enploynment practice had occurred. On Novenber 20,
2006, Ms. Hilty filed a Petition for Relief with the Conm ssion.
The case was forwarded to the D vision of Adm nistrative
Hearings for assignnment to an Administrative Law Judge on
Novenber 21, 2006.

At the final hearing, Ms. Hilty testified in her own behal f
and called the follow ng wtnesses: Kathy Brantley, Helen
McNal |y, and Shannon Shipley. Petitioner's Exhibits 1
t hrough 23 were admitted in evidence. At the final hearing, Lee
County called the followi ng witnesses: George Wllianms, WIIiam
Hamond, Di nah Lewi s, Charlotte Veaux, and Janes Pal opoli.
Respondent's Exhibits 1 and 2 were admtted in evidence. Lee
County submitted Respondent's Exhibit 3, which was not admtted

in evidence based on objection fromM. Hilty.



The three-volune Transcript was filed on February 12, 2007.
The parties had agreed to file their proposed reconmended orders
within ten days of the filing of the Transcript. However, due
to nmedical conditions of Petitioner's counsel, several
extensions of time for filing proposed recommended orders were
requested and granted. The parties filed Proposed Recommended
Orders, which have been considered in rendering this Recomrended
O der.

FI NDI NGS OF FACT

1. M. Hlty was hired by Lee County in March 2002 as a
human resources specialist, which was a tenporary position. She
was 25 years old at the time of her enploynment. M. Hilty
recei ved a bachelor's degree in human resource nmanagenent in
May 2000. From QOctober 2000 to Decenmber 2001, Ms. Hilty was
enpl oyed as a recruiting coordinator for a private firmin
I ndiana. Wiile in college, she worked for 16 nonths as a human
resources assistant for a condom ni um

2. Approximately six nonths after Ms. Hlty was hired as a
human resources specialist, she was hired in a permanent
position as a human resources analyst. She remained in this
position until July 2003, when she was pronoted to a staffing
coordi nator at a salary of $47,000 per year, which was a 29.8635

percent increase in pay.



3. Prior to Ms. Hlty being hired as a staffing
coordi nator, the staffing area had been supervi sed by managers
rather than staffing coordinators. Lauren Roberson had been
hired as a nanager to supervise the staffing area with a
begi nni ng sal ary of approxi mately $60,000. Before
Ms. Roberson's enploynent, Kathy Dorsey had been hired as a
manager to supervise the staffing area with a begi nning sal ary
of approxi mately $50, 000.

4. George WIlians was appoi nted Lee County's hunman
resources director in January 2001. M. WIIlianms nmade the
decision to termnate Ms. Roberson as the staffing nanager. He
regraded and reclassified the staffing nanager position to that
of well ness coordinator and created a new position as staffing
coordinator. M. WIllians pronoted Ms. Hilty to the new
position. Her duties included being responsible for the hiring
processes for Lee County and supervising the staffing team She
supervi sed two enpl oyees.

5. I n Decenber 2003, M. WIlIlians resigned his position
with Lee County. From Decenber 2003 to Septenber 2004, the
Human Resour ces Departnent was supervised on an interimbasis by
W |iam Hammond, who was the deputy county nmanager for Lee
County. In Septenber 2004, Dinah Lewis was hired by Lee County
as the human resources director. M. Lewis was hired to make

changes and correct problens that the Human Resources Depart nent



was having in responding to the community and vari ous
departnments within Lee County, in putting together infornmation
t hat departnents needed such as budget information, and in
dealing with relationships with the staff. 1In the words of
M. Hammond, "we decided that we were going to find a true
prof essi onal, sonebody that we really didn't care if our staff
downstairs loved them |ike [sic] them but we wanted sonebody
that we could count on to be fair and honest, up front, but also
make sone changes."

6. Wien Ms. Lewi s becane enployed by Lee County, she asked
t he managers and coordi nators in the Human Resources Departnment
to provide her with their resumes and nenoranda outlining the
projects and issues on which they were working. In
Sept enber 2004, Ms. Lewis nmet with each of the nanagers and
coordinators, including Ms. Hlty, who reported directly to
Ms. Lew s.

7. During Ms. Hlty's neeting with Ms. Lewis in
Sept enber 2004, Ms. Hilty asked Ms. Lewis to upgrade her
position and i ncrease her salary. M. Hlty did not indicate to
Ms. Lews that she felt that she was being discrimnated based
on her age. M. Lewis told Ms. Hilty that it was too early for
her to be making changes in Ms. Hilty's position. M. Lews
al so noted that Ms. Hilty did not have a | ot of experience in

managenent .



8. By Cctober 2004, Ms. Lewis saw the need to reduce the
nunber of staff reporting directly to her. M. Lewis net with
Ms. Hilty in Cctober 2004, at which tine Ms. Lewi s increased
Ms. Hilty's responsibilities to include supervising the
conpensation area, which had been under Ms. Lew s' direct
supervision. M. Hlty told Ms. Lewis that she did not want the
addi tional duties of the conpensation unit because she knew very
littl e about conpensation, and the two enployees in the
conpensation unit were difficult to supervise. M. Lews
assured Ms. Hilty that she would work closely with Ms. H Ity and
that Ms. Hilty could | earn about conpensation with her
assistance. M. Hilty again asked that her position be
classified as a nmanager and that her conpensation be increased
because of the increased duties. M. Lewi s denied her request.
Ms. Hlty did not nention that she felt that she was being
di scri mi nated agai nst because of her age.

9. At the time Ms. Lewis placed the conpensation area
under Ms. Hilty's supervision, two nanagers were supervVising
ot her areas in the human resources departnment. JimPal opoli,
who was approxi mately 60 years old, was the Human Resource
I nformati on Systens and Records (HRI'S) manager, and Charlotte
Veaux, who is over 60 years old, was the human resources manager

who oversaw the benefits section.



10. M. Palopoli was hired in 2002 by Lee County as a
manager with a starting salary of approximately $60,000. Prior
to his enploynent with Lee County, M. Palopoli had over
18 years of manageri al experience and had taken sone coll ege
courses. As a manager with Lee County, M. Pal opoli supervised
five enpl oyees.

11. M. Veaux was hired by Lee County in 1995 as a hunan
resources analyst Il. She noved up the ranks and was pronoted
to benefits manager in 1999. She has a bachelor's degree in
busi ness adm nistration and had ten years of nanageri al
experience prior to her enployment wth Lee County. Ms. Veaux's
salary was in the high $60,000 to | ow $70,000 range. Ms. Veaux
was supervi sing approximately six to eight enployees. In
Cct ober 2004, Ms. Lewi s noved anot her enployee to Ms. Veaux's
section, but Ms. Veaux did not receive any additional
conpensation for the added duty.

12. The human resources nmanager position required the
foll owi ng educati on, experience, and |icensing:

Thi s position requires any conbi nati on of
educati on, and experience equival ent to:
graduation froman accredited four year
university or college with a Bachel ors
degree in Human Resources, Busi ness

Admi ni stration, Public Adm nistration, or
related field. Three years of experience in
Human Resources, Public Adm nistration, or
related field. Possession of a valid

Florida Cass "E" drivers license with an
acceptable driving record i s required.



13. The duties of the staff coordinator and the human
managers were simlar. It is clear fromthe position
descriptions that the human resources manager was a position in
whi ch the i ncumbent woul d be expected to "exercise considerable
i ndependent judgenent [sic] and decision nmaking." The position
of staffing coordinator required nore supervision fromthe human
resources director than the human resources managers. Both
Ms. Veaux and M. Pal opoli had considerably nore supervisory
experience than Ms. Hilty and did not require as much
supervision as Ms. Hilty. M. Hilty's inexperience resulted in
sonme poor nmanagenent deci sions as set forth bel ow

14. As staffing coordinator, Ms. Hilty was a nenber of the
Human Resour ces Managenent Team ( Managenent Team), which
included Ms. Lewis, M. Palopoli, and Ms. Veaux.' 1In the spring
of 2005, the Managenent Team nade a decision to enforce a dress
code in the Human Resources Departnment. The code would require
the staff to dress in a professional manner. After the decision
was nmade concerning the dress code and before the date of
i npl enentation of the dress code, Ms. Hlty wore jeans to work.
Ms. Lewis confronted Ms. Hilty about wearing the jeans, feeling
that it showed that Ms. H Ity was not supporting the nmanagenent
decision for the dress code. M. H Ity felt that she could wear
t he jeans because the date for the inplenentation of the dress

code had not begun. Because Ms. H Ity was a supervisor and a



nmenber of the Managenent Team her wearing of casual attire
coul d reasonably be construed by Ms. Lewis as show ng | ack of
support for the managenent deci sion.

15. In the spring of 2005, the Managenent Team nade a
coll ective decision to require the enpl oyees of the human
resources departnent to adhere to an 8 a.m-to-5 p.m work
schedul e rather than use a staggered work schedul e, which had
been the practice of the departnent. M. Hlty was not in
support of the decision at the tine it was nade; however, she
required her staff to adhere to the policy. One of the
enpl oyees supervised by Ms. H Ity was not happy with the
deci sion and asked to be heard on the issue with the deputy
county manager. A neeting was scheduled with Ms. Hilty, the
di sgruntl ed enpl oyee, Ms. Lewis, and M. Hamond to discuss the
matter. During the neeting, M. Hammond asked Ms. Hilty what
she would do if she were the human resources director, and she
replied that she believed in flexibility and working with the
enpl oyees as |long as there was adequate staff coverage.

Ms. Lewis viewed Ms. Hilty's response as another failure by
Ms. Hilty to support a Managenent Team deci si on.

16. One of the responsibilities of the Managenent Teamis
to determ ne which enployees' requests to attend conferences
woul d be approved. In determ ning whether a request should be

approved, the Managenent Team considers the value of the



sem nar, the nunber of conferences the enpl oyee has att ended,
and the work load. |In the summer of 2005, Ms. Hilty requested
approval to attend an annual conference of a software vendor in
Sept enber. The Managenent Team denied Ms. Hilty's request.

Ms. Hlty had attended the conference the previous year, and
there were two major projects that were due to be conpleted by
Ms. Hilty's unit in Septenber.

17. Ms. Hilty asked Ms. Lewis to revisit the request to
attend the conference, which had been denied by the Managenent
Team The request was brought before the Managenent Team for a
second tinme, and, again, the Managenent Team deni ed her request.
Ms. Hilty asked Ms. Lewis to again revisit the request, but
Ms. Lew s declined to do so and did not take it back to the
Managenent Team

18. On Septenber 1, 2005, Ms. Lewi s received a tel ephone
call from Scott Letourneau, the president of NEOGOV, the
sof tware conpany sponsoring the conference which Ms. H Ity had
requested to attend. M. Letourneau, unaware that Ms. Hlty's
request to attend the conference had not been approved, was
encouraging Ms. Lewis to allow Ms. Hilty to attend the
conference. M. Letourneau had spoken to Ms. Hilty earlier in
t he day, but she had not advised himthat she would not be

attending. However, Ms. Hilty had advi sed soneone on

10



M. Letourneau's staff that she was not going to attend, but the
message had not been conmunicated to M. Letourneau.

19. A short while after the tel ephone conversation with
M. Letourneau, Ms. Lewis confronted Ms. Hilty about the
tel ephone call. M. Hlty advised Ms. Lewis that she did not
know that M. Letourneau was going to call M. Lewis and that
she had not asked himto call Ms. Lewis. Later the sane day,
Ms. Lewis received an e-mail from M. Letourneau stating that
t here had been a m scommunication with his staff and that when
he called Ms. Lewis he did not know that Ms. Hilty had advi sed
his staff that she would not be going to the conference. 1In his
e-mail, M. Latourneau set forth a tineline of events concerning
the conference. Anong the events listed was a discussion
between M. Latourneau and Ms. Hilty in June that Lee County
woul d probably not be sending anyone to the conference. The
tinmeline also indicated that during June and July M. Latourneau
and Ms. Hilty had discussions about itens that Ms. Hilty could
present at the conference. It is clear fromthe tineline
submtted by M. Latourneau that Ms. Hilty continued to discuss
her attendance and participation at the conference after
Ms. Hi Ity had been infornmed by the Managenent Team that she
woul d not be allowed to attend the conference.

20. Ms. Lewis scheduled a neeting with Ms. Hlty to be

hel d on Septenber 5, 2005, to discuss the conference situation.

11



Ms. Lewis asked Ms. Veaux and M. Palopoli to also attend the
nmeeting as witnesses. It was not unusual to ask managers to
attend such neetings as wtnesses, and Ms. Veaux considered that
as part of her job responsibilities. There is no Lee County
policy that would prohibit Ms. Veaux and M. Pal opoli from
attending the neeting as w tnesses.

21. At the appointed tinme for the neeting, Ms. Hilty cane
to the doorway of the conference roomwhere the neeting was to
be held. M. Lewis asked Ms. Hilty to cone inside the
conference room but Ms. Hilty refused because Ms. Veaux and
M. Palopoli were present. M. Palopoli asked Ms. Hlty to cone
into the conference room and cl ose the door because the
conversation was beginning to get |oud and could be heard by
near by enployees. M. Hilty again refused to enter the
conference room M. Lewis again asked Ms. Hlty to cone into
the room and Ms. Hilty again refused to do so and wal ked away.

22. Later the sane day, Ms. Lewis prepared a notice of
proposed corrective action and delivered it to Ms. Hilty in the
presence of Ms. Veaux. The proposed corrective action was a
t wo- day suspension for Ms. Hlty's failure to neet with
Ms. Lewis as directed. Two days later, Ms. Lewis net with
Ms. Hilty to discuss the proposed corrective action. M. Lew s

made the decision to suspend Ms. Hilty for two days w thout pay,

12



and Ms. Hilty was given a copy of the Corrective Action Notice,
i nposi ng the two-day suspensi on.

23. Ms. Hilty requested a neeting with M. Hammond,
Ms. Lewi s' supervisor, to discuss Ms. Lewis' inposition of the
suspension. M. Hamond did not give M. Hlty any relief.
Ms. Hilty filed a grievance concerning the suspension, and the
grievance comm ttee upheld the suspension.

24. On Septenber 22, 2005, Ms. Lewis net with Ms. Hilty to
di scuss performance issues. The issues discussed were
Ms. Hilty's criticismof the Managenent Teanml s deci sion
regarding the work schedule; Ms. Hilty's discussions with the
conference vendor about the possibility of attending the
conference after she had been told by the Managenent Team t hat
she could not attend the conference; Ms. Hilty's failure to neet
wi th the Managenent Team on Septenber 6, 2005; and the poor work
product by the conpensation unit, which Ms. H Ity supervised.
Based on these shortcom ngs, Ms. Lewis denpted Ms. Hilty to an
anal yst position and reduced her salary by 29.8635 percent.
Ms. Hilty was sent formal notice of the denotion by menorandum
dat ed Septenber 23, 2005.

25. Ms. Hilty was depressed and went on fam |y nedica
| eave after her neeting with Ms. Lewi s and never returned to
wor k. She resigned effective Cctober 18, 2005, and went to work

f or NEOGOV.
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26. Lee County was a client of NEOGOV. After Ms. Hilty
went to work for NEOGOV, Ms. Lewi s was concerned about having to
deal with Ms. Hilty at NEOGOV because of the aninosity Ms. Hilty
felt for Lee County. M. Lewis called M. Letourneau and
expressed her concerns. He assured her that Ms. H Ity would not
be dealing with the Lee County account.

27. In May 2006, Ms. Lew s and a nunber of other enployees
of Lee County received an e-mail fromM. Hlty requesting them
to respond to a survey. By this time, Ms. Hlty had filed a
cl ai mof discrimnation against Lee County with the Human
Rel ati ons Comm ssion. M. Lew s called M. Latourneau and
rem nded himthat previously he had agreed that Ms. Hilty would
not be involved with Lee County's work. She told M. Latourneau
that Ms. Hilty had filed a claimof discrimnation against Lee
County and that there was friction between Ms. H Ity and Lee
County. She sent M. Latourneau a copy of the discrimnation
conpl ai nt .

28. The first nention by Ms. Hlty that she had been
di scri m nated agai nst based on her age was in her conversation
wth Ms. Lewis on Septenber 22, 2005. Although Ms. Hilty argues
in her Proposed Recommended Order that Ms. Hilty raised the
argunent of discrimnation in her response to the suspension
dat ed Septenber 13, 2005, in the response, she stated: "I feel

that 1| am being discrimnated and retaliated against,"” but she

14



did not state that she was being discrimnated agai nst based on
her age. On Septenber 2, 2005, Ms. Hilty sent an e-mail to

Ms. Lewis stating: "I feel I'm being targeted agai nst because
you want nme to |leave this departnent and you think |I'm being

i nsubordi nate because |I'mnot a 'yes person' and |'m not
intimdated by your style of managenent.”

29. Ms. Hlty first raised her claimof age discrimnation
when Ms. Lewis advised Ms. Hilty that she was going to denpte
Ms. Hilty. The tension between Ms. H Ity and Ms. Lewi s was not
because of Ms. Hilty's age, it was because Ms. Hilty had
exerci sed poor judgnent in her responses to nmanagenent
deci sions, such as the dress code, the work schedul e, and the
conference. It was reasonable for Ms. Lewis to conclude that
Ms. Hilty was not a team player and was attenpting to underm ne
Ms. Lewis' authority.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2006).

31. M. Hlty has brought a claimagainst Lee County
pursuant to the Florida Gvil Rights Act of 1992, as anended,
Subsection 760.01, et seq., Florida Statutes (2004).72

Specifically, Ms. Hilty alleges age discrimnation under

15



Subsection 760.10(1)(a), Florida Statutes, and retaliation under
Subsection 760.10(7), Florida Statutes.
32. Subsection 760.10(1)(a), Florida Statutes, provides:

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or narita

st at us.

33. Subsection 760.10(7), Florida Statutes, provides:

(7) 1t is an unlawful enployment practice
for an enpl oyer, an enpl oynent agency, a

j oi nt | abor-nmanagenent conm ttee, or a |abor
organi zation to discrimnate agai nst any
person because that person has opposed any
practice which is an unlawful enpl oynment
practice under this section, or because that
person has nade a charge, testified,

assi sted, or participated in any nmanner in
an investigation, proceeding, or hearing
under this section.

34. In evaluating clainms arising under Section 760. 10,
Florida Statutes, federal |aws against discrimnation may be

used for guidance. See Florida State University v. Sondel, 685

So. 2d 923 (Fla. 1st DCA 1996); Brand v. Florida Power Corp.,

633 So. 2d 504, 506 (Fla. 1st DCA 1994); and Florida Dept. of

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA

1991) .
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35. The United States Supreme Court in MDonnell Dougl as

Corp. v. Geen, 411 U S. 792, 802-03 (1973), articulated a

burden of proof schene for cases involving allegations of
di scrimnation under Title VII, where as here, Petitioner relies
upon circunstantial evidence of discrimnatory intent. The

McDonnel | Douglas is persuasive in this case, as is St. Mary's

Honor Center v. Hicks, 509 U S. 502, 506-507 (1993), in which

the Court reiterated and refined the McDonnel | Dougl as anal ysi s.

36. Pursuant to this analysis, Petitioner has the initial
burden of establishing by a preponderance of the evidence a

prima facie case of unlawful discrimnation. Failure to

establish a prima facie case of discrimnation ends the inquiry.

See Ratliff v. State, 666 So. 2d 1008, 1012 n. 6 (Fla. 1st DCA

1996), aff'd, 679 So. 2d 1183 (1996). |If Petitioner succeeds in

establishing a prima faci e case, the burden shifts to Respondent

to articulate sonme legitimte, nondiscrimnatory reason for its
conduct. |If Respondent carries the burden of rebutting

Petitioner's prina facie case, then Petitioner nust denonstrate

that the proffered reason was not the true reason, but nerely a
pretext for discrimnation. Hicks, 509 U S at 506-507;

McDonnel | Dougl as, 411 U.S. at 802-803.

37. In order to establish a prima facie case of an

unl awf ul enpl oynent practice in the instant case, Ms. Hilty nust

establish that: (1) she is a nmenber of a protected cl ass;
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(2) she was qualified for enploynment as a human resources
manager; (3) Lee County failed to pronote her to the position of
human resources nmanager with a salary increase; and (4) Lee
County treated other simlarly situated enpl oyees outside her
protective class nore favorably.

38. The Florida Gvil Rghts Act prohibits discrimnation

based on any age. See WIllians v. Sailorman, Inc., Case

No. 02-3995 (DOAH August 15, 2003), adopted in toto by Final

Order (June 2, 2004).

39. M. Hilty has established that she was a nenber of a
protected class. She was considerably younger than the persons
hol di ng the human resources nanager positions. She did
establish that she net the m ni mrum education, training, and
licensing requirenments for the human resources nmanager position.
The position required a m nimum of three years' experience in
human resources. Counting her experience as a hunman resources
assistant for a condomniumwhile in college, Ms. Hilty had | ess
than four years' experience in the field of human resources.

40. Ms. Hilty established that Lee County did not pronote
her to the position of human resources nmanager. M. Hilty did
establish that the persons occupying the positions of hunman
resources nmanagers were consi derably ol der than she was. Thus,

she has established a prina facie case of discrimnmnation.
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41. Lee County has established nondi scrimnatory reasons
for not reclassifying Ms. Hlty's staffing coordinator position
to that of human resources nmanager and pronoting Ms. Hlty to
the reclassified position. The staffing coordinator position
was not the sane in all respects as the human resources nanager
position. The staffing coordinator position required nore
di rect supervision fromthe director of human resources.

Al t hough, Ms. Hilty barely net the mninmumjob requirenents for
a position of human resources nmanager, she was far |ess
qualified than M. Pal opoli and Ms. Veaux, who held human
resources manager positions. M. Hlty's job performance under
Ms. Lewis reflected Ms. Hilty' s inexperience and poor judgnent.
Ms. Hlty received a t w-day suspension because of her

i nsubordi nati on and was denoted based on her poor managenent
skills. M. Hlty has not established that Lee County's reasons
for not placing her in a human resources nanager position was
based on age di scrim nation.

42. In order to establish a prinma facie case of

retaliation, Ms. Hlty nust establish the following: (a) she
engaged in statutorily protected expression; (b) she suffered an
adverse enpl oynent action; and (c) the adverse enpl oynent action

was causally related to the protected activity. See Harper v.

Bl ockbuster Entertai nment, Corp., 139 F.3d 1385, 1388 (11th Cir

1998) .
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43. The first tinme that Ms. Hilty advised Lee County that
she felt that she was being discrimnated agai nst based on her
age was on Septenber 22, 2005, when she and Ms. Lewi s di scussed
Ms. Lewis' decision to denote Ms. Hilty. Although Ms. Hlty did
say in her response to her suspension that she was being
"di scrimnated" against, she did not nmake an allegation that she
was being discrimnated agai nst based on her age or any other
protected class. It is clear that Ms. Hlty felt that Ms. Lew s
wanted Ms. Hilty to | eave because Ms. Hlty was not a "yes"
person and was not intimdated by Ms. Lewi s’ managenent style.
The denotion and the suspension were a result of Ms. Hlty's
i nsubordi nati on and poor job performance, not as a result of
di scrim nati on based on her age.

44, Ms. Lewis did call M. Latourneau after Lee County
staff received an e-nmail under Ms. Hilty's nane. It had been
agreed before Ms. Hilty filed a conplaint of discrimnation that
Ms. Hilty would not work on the Lee County account because of
the friction between Ms. Hilty and staff at Lee County. Wen
Ms. Lewis received the e-mail purportedly fromM. Hlty, she
called M. Latourneau to rem nd himof the agreenent and to tel
himthat Ms. Hilty had filed a claimof discrimnation against
Lee County. There was no evidence presented to establish that
an adverse enpl oynent action was taken against Ms. Hilty as a

result of Ms. Lewis' discussion with M. Latourneau. M. Hilty
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has failed to establish that Lee County retaliated agai nst her
for filing a claimof discrimnation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered finding
that Lee County did not discrimnate against Ms. H Ity based on
age and did not retaliate against Ms. Hlty for filing a
di scrim nation charge and di sm ssing her petition.

DONE AND ENTERED this 1st day of June, 2007, in

Tal | ahassee, Leon County, Flori da.

(‘

e —
SUSAN B. HARRELL
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 1st day of June, 2007.

ENDNOTES

1/ When Ms. Lewis was hired as human resources director, the
training coordinator reported directly to her and attended the
Managenment Team neetings for about a nonth. The training
coordi nator went on famly medical |eave and did not attend any
further managenent team neetings.
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2/ Unless otherwi se stated, all references to the Florida
Statutes are to the 2004 versi on.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Andrea R Fraser, Esquire

Jack N. Peterson, Esquire

Lee County Attorney's Ofice
Post O fice Box 398

Fort Myers, Florida 33902-0398

Ann Poe Angel, Esquire

Angel & Angel, P.A

1617 Hendry Street, Suite 405
Fort Myers, Florida 33901-2951

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

22



